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Lesson 26 Overview

This lesson describes why our Federal Court system is 
vital for Veterans and dependents who appeal a VA 
decision:

• Introduction to Bergmann & Moore, LLC, the VA claim 
appeal litigation partner for The American Legion.

• Brief overview of VA’s disability claim appeal process, 
with a focus on the court system.

•How the courts matter to The American Legion’s 
Veterans and dependents.
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Introducing Bergmann & Moore
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• Bergmann & Moore is The American Legion’s training 
and litigation partner

•National law firm based in Bethesda, Maryland.

•Managed by former VA attorneys who know VA well.

•Goals: 

• Litigate appeals from the Board to the U.S. court 
system for Veterans with Legion Power of Attorney.

• Train DSOs on how best to quickly and efficiently 
help Veterans.
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Introducing Bergmann & Moore
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Legion Training
Washington, DC
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VA’s Disability Claim Process

5

• A Veteran’s disability claim starts at one of VA’s 56 
Regional Offices.  VA decides about 1.5 million claims 
per year. 

• A Veteran’s review process begins when a Veteran 
files a Supplemental Claim or a Higher Level 
Review that is decided by a Regional Office (RO) 
under the new Appeals Modernization Act (AMA).

• A Veteran can also appeal from the RO directly to the 
Board of Veterans’ Appeals (Board) using a Notice of 
Disagreement (NOD) under AMA.
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The Board of Veterans’ Appeals
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• The Board is the highest appellate body 
within VA, deciding 103,000 appeals a year.

• The Board’s VA employees are attorneys and 
Veteran Law Judges deciding appeals.

• Veterans often have advocates, such as The 
Legion’s Board unit – who add critical 
arguments to the Veteran’s appeal. 

• Unfortunately, the Board makes mistakes. 
These mistakes necessitate corrective action 
by filing an appeal with the court outside VA.
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Appealing to the Court
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• If a Veteran disagrees with a Board 
decision, then the Veteran can appeal to 
the Court of Appeals for Veterans Claims 
(CAVC): http://www.uscourts.cavc.gov/

• CAVC appeals are adversarial – VA uses 
attorneys and opposes the Veteran’s 
appeal.

• The decision-maker here, a CAVC judge, 
does not work for VA. 

• CAVC successfully disposed of more than 
8,400 claim appeals during 2020.

http://www.uscourts.cavc.gov/
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Further Court Appeals 
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• A Veteran can appeal a CAVC denial 
to the U.S. Court of Appeals for the 
Federal Circuit (Fed. Cir.), located in 
Washington, DC.

• A Veteran can appeal a Fed. Cir. 
denial to the U.S. Supreme Court, 
also in DC.  
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The Importance of the Courts
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• Courts resolve conflicts (or correct misconceptions) 
in how VA’s statutes and regulations are interpreted. 

• In precedential cases, a court decision forces VA 
to change VA’s practices to better serve more 
Veterans.

• Specifically, a court can force VA to change VA’s 
regulations impacting one Veteran or even millions.

• A court can force VA to change how VA develops 
evidence and provides medical opinions. 
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• Bergmann & Moore 
attorneys advocated for 
Veteran Miller, and his court 
appeal decision assists all 
Veterans.

•Miller v. Wilkie, 32 Vet. App. 
249 (2020) held that a VA 
C&P examination is not 
adequate if the exam does 
not address the Veteran’s 
relevant lay statements.

Miller v. Wilkie

Advocacy Tip: A 
Veteran’s lay 

statement is often 
critical to a successful 

VA claim!
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Why Appeal to the Court under AMA?
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• Appealing to the federal courts is about much more 
than preserving a Veteran’s effective date.

• Court appeals produce precedential decisions.

• Sometimes a court order is required to force VA to 
consider the evidence favorable to a Veteran.

• Appealing to the CAVC provides the Veteran the most 
thorough review of the claims file that it will ever 
receive.
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How TAL Uses the Courts
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•Every TAL Board decision where a claim is 
denied is reviewed by two B&M attorneys 
trained to identify VA errors in the Board’s 
decision.

•When B&M finds VA errors, B&M offers the 
Veteran no-cost representation before the 
CAVC.

•The Veteran has 120 days to sign a limited
power of attorney.



© 2018-2021 Bergmann & Moore LLC

Final Result # %

Total Appeal Dispositions 1,213

Favorable 1,211 99.8%

- Joint Motion for Remand 1,105 91.1%

- Court Decision (full or part remand) 97 8.0%

- Settlement 9 0.7%

Unfavorable (Fully Affirmed) 2 0.2%

Bergmann & Moore CAVC Results on TAL POA Appeals

1/1/2021 to 12/31/2021

TAL and B&M CAVC Results
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In 2021, Veterans and B&M attorneys were successful in 1,211 out of 1,213 
cases completed at the Court of Appeals for Veterans Claims (CAVC):

Note: The data excludes 11 appeals that were dismissed, usually due to the death of the Veteran without a viable substitute. 



© 2018-2021 Bergmann & Moore LLC

After a Court decision …
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•When a Veteran/widow prevails, CAVC issues a 

“remand,” and this sends the case back to the Board, 

and CAVC orders VA to fix one or more VA errors. 

• B&M attorneys write a letter to the Veteran, with a 

copy to The Legion’s service officer, explaining what 

happened as well as the next steps to be taken by the 

Board. 

• B&M informs the Veteran that the Board will issue a 
new decision based on the CAVC’s remand.
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After a Court decision …
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• B&M also prepares a detailed memo about all of the 

other unresolved issues, and B&M places the memo 

into the Veteran’s claim file that goes to the Board.

• The memo forces VA to resolve VA’s other errors with 

the goal of avoiding repeated “hamster wheel” appeals.
• This allows the Veteran and The Legion to present 
new evidence and/or arguments to the Board.

• The Board then issues a new decision that addresses 
VA’s errors.
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Remand Example
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•Here is an example of the 

first page of a Joint Motion 

for Partial Remand.

• This remand sends the 

Veteran’s claims back to the 

Board to fix and then issue a 

new decision.

•CAVC’s docket is public:
http://www.uscourts.cavc.gov/

http://www.uscourts.cavc.gov/
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B&M Memo Example
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•Here is an example of a B&M 
memo sent to the Board. 

• The B&M memo describes all 
of VA’s errors that need to be 
fixed.

• The B&M memo is based on 
B&M’s review of the Veteran’s 
entire claim file.

•Our goal is avoiding future 
appeals.



© 2018-2021 Bergmann & Moore LLC

Final Notes on Court Appeals
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• CAVC handles more than 8,400 claim appeals per year.  

• As an advocate, when you see a CAVC remand, know 

the Veteran has been waiting years for help.

• B&M stands with The American Legion so our Veterans 

win these complex appeals. 

• Some appeals assist one Veteran.  Also remember 

some appeals help thousands of Veterans.

• If you have questions about a CAVC appeal, reach out 

to your DSO who can then contact B&M.
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Thank You !
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B&M is grateful to The American 
Legion for trusting us as your 
training and litigation partner.  

Together, we train Legion 
service officers and represent 
Veterans and dependents with 
claim appeals in Federal Court.
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Conclusion 
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• This presentation is complete.

• A PDF version of these slides will be provided to you 

at the conclusion of the school for future reference.


